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The Model International Mobility Convention (MIMC)* de-
velops a comprehensive and rights-based framework for individuals
on the move, whether as tourists, workers, students, or simply as visi-
tors to other States. As such, the concept of mobility is implicit
throughout the Convention and core to many of its principles and
provisions. For refugees and other forced migrants, however, the
MIMC’s proposals for promoting and regulating voluntary move-
ment may be viewed as orthogonal to their predicament in two re-
spects. First, most forced migrants would prefer a world in which
they could stay home; safety at home, not movement, may be their
primary goal. Second, contemporary approaches toward forced mi-
grants focus on securing protection and providing assistance, not on
facilitating movement. What | want to suggest in this brief comment
is that mobility can and should play a larger role in the international
refugee regime than is usually recognized. That is, the MIMC’s
normative commitment to mobility can be made central in the context
of forced migration as well as in the context of voluntary migration.

The experience of most forced migrants today can broadly be
described as coerced displacement followed by constrained move-
ment. The initial movement of refugees is forced, not voluntary; and
once they have achieved safety in (usuallyz a country bordering their
home State they become largely immobile.” If the hosting State has a
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2. Viewed from this perspective, one could characterize the three durable solutions—
voluntary repatriation, local integration and resettlement—as prioritizing the interests of
States in creating immobility rather more directly promoting the individual agency of
refugees.
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policy of encampment—as does Kenya—then refugees may be de-
nied the right of freedom of movement within the asylum State, a vi-
olation of the rights guaranteed by the Refugee Convention.> And
opportunities for moving beyond the country of first asylum are gen-
erally quite limited: only a small number of refugees each year are
granted resettlement in third countries; a few are able to take ad-
vantage of other routes of lawful migration (for work, education or to
join famlly) So most onward movement from countries of first asy-
lum is deemed by destination States as illegal.

In the earliest days of the refugee regime, movement was un-
derstood as crucial to the project of helping refugees rebuild their
lives. A central innovation of the post-WWI efforts to extend protec-
tion to refugees was the “Nansen Passport,” a document issued in the
name of the first High Commissioner for Refugees Fridjtof Nansen.®
For many refugees who had no documentation from either their home
State or hosting State, the Nansen Passport served as an identity card.
The Nansen Passport did not guarantee entry to another State; admis-
sion would depend on the domestic laws and policies of that State
pertaining to non-citizens. But it facilitated travel outside the borders
of the State of asylum: receiving States would accept the document
as adequate for purposes of identification, and asylum States would
recognize the Nansen Passport as suff|C|ent to permit re-entry of a
refugee who had ventured abroad.® The movement of refugees was
generally understood as important to attaining self-reliance—
refugees would travel to other States in search of gainful employ-
ment.’

This sensible idea of providing opportunities for refugees to
move no longer figures in the refugee regime. Refugees are, in ef-
fect, given one shot at safety and security. Consider how this played
out during the movement of hundreds of thousands of Syrian refu-
gees from Turkey to Europe in 2015-16.% Those who were accepted
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into European States were placed into the asylum process, where they
will be subject to individualized determinations as to their status as
refugees. Others met with border police, fences and other barriers
and were denied entry; for those States, the refugees were simply il-
legal migrants who had no right to enter either based on their refugee
status or in order to file a claim for asylum. A decision by the gov-
erning body of the EU to distribute Syrian asylum-seekers among EU
members according to a formula was rejected by several Member
States and never put into effect. Eventually, an agreement was nego-
tiated between the EU and Turkey, which permitted the return of Syr-
ian asylum-seekers to Turkey (in exchange for a promise of 6 billion
euros, progress toward visa-free travel for Turks in the EU, and a re-
start of the process that could eventuate in Turkey’s admission to the
EU).° Thus while EU politicians, journalists, NGOs, and other hu-
manitarian actors have no difficulty in traveling to Turkey to negoti-
ate about, report on, and work with more than 2.5 million refugees
being housed by Turkey, the refugees themselves now face formida-
ble legal and practical barriers in moving beyond the country of first
asylum. Freedom of movement, it seems, is a privilege of the most
fortunate, not the most in need.

Scholars and policy experts have over the past several years
made a number of proposals for reforming the international refugee
regime. Unfortunately, enhancing refugee mobility does not figure
prominently in their thinking. It is possible to identify what I would
label a New Liberal Consensus on reform. While there is no formal
New Liberal Consensus “manifesto,” we can see a set of ideas and
policy recommendations that are generally adhered to and advocated
for by a wide range of progressive, reform-minded government offi-
cials, experts, and institutions. These include: (1) the refugee defini-
tion should not be “opened up,” but persons fleeing conflict and vio-
lence are and should be generally assisted as refugees;'® (2) refugees
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are best aSS|sted in States close to home (it is cheaper and makes re-
turn ea5|er) (3) self-reliance should replace “care and mainte-
nance” as the primary focus of international programlngz(with the as-
sistance of development actors and the private sector); = (4) refugees
can be a benefit to hosting States;*® (5) resettlement programs should
be expanded and additional legal pathways created to help share the
burden imposed on countrles of first asylum;** and (6) non- -entrée
policies should be criticized"® and xenophobia condemned.*®

Were the world to adopt policies along the lines of the New
Liberal Consensus, the lives of millions of refugees would be im-
proved. And yet it is important to see that the Consensus is actually
quite at home with the premises of the approach that has produced
the present dismal state of affairs. We can see this by noticing what
is missing. While the Consensus gestures at increased responsibility
sharing (through “new pathways” to third countries), no serious effort
is made to construct a global framework for addressing protracted
situations. States are not being asked to commit themselves to a sys-
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tem of distributing burdens, nor is any international structure or plat-
form suggesting allocating “shares.”

Furthermore, the New Liberal Consensus says very little
about enforcement of the rights of refugees. And while xenophobia
and non-entrée policies are criticized, they are not really confronted;
indeed, they become a basis for supporting policies that offer devel-
oped States protection from spontaneously arriving asylum-seekers.
Most troubling is that Consensus continues to relegate refugees to the
countries in which they were first provided protection; movement
beyond is seen not as a part of a system of protection but rather as
migration—and therefore subject to normal rules States put in place
for regulating the entry and stay of migrants.

At the end of the day, the New Liberal Consensus is surpris-
ingly close to the current North-South bargain: the global North
adopts policies to incentivize the global South to keep refugees from
moving onward. The new incentive on the table today is increased
development funding to supplement (inadequate) humanitarian re-
sources. The potential benefits to hosting States are two-fold: in-
creased overall levels of funding, and participation of refugees in lo-
cal economies. Nothing more is demanded of the global North.
Indeed, once refugees have re-attained productive lives, their justifi-
cation for moving North can be asserted to be far weaker. A goal of
self-reliance, it turns out, is simply the old humanitarianism tune with
new development words—a way for the global North to believe it is
doing something to relieve human misery while keeping refugees in
States to which they first fled.

In accepting a State-based refugee regime, the New Liberal
Consensus approaches the international refugee regime not as a sys-
tem but as a series of bilateral and multilateral bargains. This is a
mistaken view. The States that have signed up to this project—by
ratifying the Refugee Convention, serving as members of UNHCR’s
Executive Committee, approving the annual UN General Assembly
resolution on refugee protection—have obligations toward displaced
persons and other State members to support the system and promote
its goals.

Crucial to the success of the international refugee regime is a
far more robust commitment to global responsibility sharing than
currently exists. And it is here that the concept of mobility can play
an important role. The idea would be that refugees should be recog-
nized as having the right of free movement between and among the
members of the regime. In essence, this is a suggestion for the reviv-
al of the Nansen Passport, and endowing it with the additional ele-
ment of presumptively authorizing entry of recognized refugees to
other State members of the international system of refugee protec-
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tion. Persons arriving from a country of first asylum would not be
subject to lengthy asylum determinations that take years and impose
substantial costs on receiving States; prior adjudication of refugee
status, perhaps certified by UNHCR or another international body,
would suffice for all members of the regime. To be acceptable to
member States—and to be consistent with fair distribution of respon-
sibilities—they could limit admissions to a certain annual amount or
could condition admission upon demonstration that the refugee has a
means of supporting him or herself and their families (and other con-
ditions relating to security and the like). But the central principle
would be one of supporting refugee agency as they attempt to rebuild
their lives.

Free movement among members of a political body is hardly
a new idea. From the creation of the United States, to the EU and
ECOWAS' (and perhaps soon MERCOSUR), the right to move is
protected by law.*® To be sure, a new Nansen Passport would extend
that privilege to non-citizens of the political entities that constitute
the whole, but they will have achieved a certain degree of member-
ship by meeting standards that warrant the exercise of international
protection—which all members of the regime are committed to guar-
anteeing. Refugees could choose their State of residence as States
accept their responsibilities as regime members. This is similar to
current refugee resettlement programs, but puts the right of initiative
in the refugees’ hands: rather than States selecting refugees, refugees
select States.

It should be apparent that this kind of mobility within the sys-
tem benefits all parties. Refugees are able to regain agency and ad-
vance the goal of self-reliance; hosting States are benefitted if refu-
gees who are unable to find work there can find it in another State;
and States of destination gain from having refugees link to employers
who seek their labor. And this kind of mobility would undercut
smuggling and trafficking activities, which would surely decrease
exploitation and abuse of refugees and prevent deaths at sea. Indeed,
under such an approach, mobility can itself be a “solution” to the ref-
ugee situation—one that does not demand of States that they extend
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membership.

We should not be so naive as to think that systemic mobility
can be adopted immediately. There would be strong opposition from
third countries that would (correctly) believe that they would receive
large numbers of refugees. This would not constitute fair burden-
sharing any more than the current situation of “responsibility by
proximity.”'® So States may want to ease into mobility, perhaps es-
tablishing annual quotas, or requiring refugees to establish that there
is an employer who has offered them a job. Or mobility could be es-
tablished at a regional or sub-regional level—as in the EU and among
ECOWAS States.

The MIMC advances a number of proposals that address and
also help lay the groundwork for incorporating mobility as a potential
solution to forced migration. Most importantly, the MIMC makes re-
alizing collective and fair responsibility sharing a core element of in-
ternational protection. It does so by proposing a framework for allo-
cating shares among States Parties to provide adequate funding and
resettlement as well as establishing a mechanism to ensure accounta-
bility.?> The MIMC also advocates the implementation of a broadly
comprehensive system that would foreclose the need for subsequent
status determinations: the establishment of a single harmonized asy-
lum procedure would allow international protection status to “travel”
and thus function globally.** Finally, recognizing the important link
between refugee agency and mobility, it also includes provisions re-
quiring States Parties to allocate at least ten percent of labor visas to
persons who have refugee and forced migrant status.?

The move away from refugee camps in most parts of the
world—and UNHCR’s policy on alternatives to camps—has sup-
ported refugee mobility within States of first asylum.?® It is now time
to adopt similar practices allowing movement between and among all
States that are part of the international refugee regime. The MIMC
suggests important first steps in the right direction.
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